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Roglltor of Nor York County rubj.ct to thc mortgagc ncordlngr taxr

rnd Lf sald Lnatrunont uls aubJcct to tax, rrtrat waa ttrr proptr

nrthod of, dotermLnLng thr amount o! rai.d tax? .

qrNprreg oF ,rrcT

l. On Novrrnblr 3, 1967, 64th Strcct-tlhlrd tvcnuc lrtoclttllr

o Nqr York putncrrhlp, (ArcogLatcr) acqulmd, by arr!.gnmrnt trou

t t rc tcnant t . l r l r l innanod, thr tonant |a l 'n t r rer t ! 'na long- ;1g ' .n

grround loaro to prdtrLlcr (thc "Ffcmlau" ) 1081-1089 lfhl..rd lrta.
, :

and 206 E. 64tb 8tra.t, New york Cltyr datod ttay 2, 196?r bltmcn

lhrdordlc Realty Co. Inc.r landlordr .and ttnttad Equttitr In€..ri

t tnant.  r  . ,

2 .on t { i r r ch12 ,1968 ,xA l roc1a t . | i r t t t .ho t1npn th / ' . : ' .

aarlgmrocntl crcacutod rnd drltvcrcd to FLnt Natlonal BanlG o!

Borton(Ftrr tgorton}"al ; f1r i t ; lcaroholdconctruct l .on-nertg?gb

( i } rc t rAae lgnoduor tg rag . t r )cover lng luchgror rnd lcer rand: t i t ro
' ' l : ' l ' t \ t  

i

butldlng and lmprovurrnta whi.ch u'cro to be .rcatrd on thr ?roLrrr

by AffocLater, to 3a6urc tho Balmqnt of, a rcrtgegq notc (tbl ."0

"Aar lgmodHotc{ } tn t l rcpr ln ic r$ larcunto f$5r5ooeooo.o0rnd"

Lntcrcrt. A mprtgagc tax on th1 |rrlgnrcd t{oatgrgr gf glllTrlloq.OO 
,' . ".

; . .
ms pald at tlrc tlna ol thr'r;cordlng thcrcof, on MarEh l3', 1968r'r .,.;(.., 

' ""'

3. Oll ilunc 30, l9TOr lerocLet.r aruLgrnad tg ttr eorpgratr :

noml.nsc, 2OO E. 64th St. Corp. (Taxpaycr), by an aerLgnnst datrd

ittrnr trSr t97or all of ltr lnterort in ttrr grotrnd lcarc covtrl,rqr
'  

. :  

t :

thr PrqrLees and thr nrv bu!.ldtng and lnprovolentr rtrtch'haa baqt

€roctcdthcroon(co l lcet1vr1ycal ledthcnLcarct ro10u) ,eubJtc t

to thc Aeclgncd trlortgage.
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4. on il\rnr 30, 1970, tlrc followLng addltlonal tranraotioar

contcnporaneourly took plaerr

"..) 
tnrauant to a hrrchare tgrrmont antand lnto brtrccn":

lrroalator and ,John Haneoch t{utual .l,ttr,$r;trrenot Ctrrpmyi tganllocfl

on Maroh l2r 1968, (eontmporancourly rtth tho rxrsutl,On lnd

dttlvrry of thc Autgncd Notr and Anlgnrd llortgrgc by ltto3trt f

to FLret Borton on March 12. f968) r Hancoctr Snrchard tfrc 
frrtrold 

:

from Taxpayar for a purchatc prloo of $lr0Or nrbJret to tht:mtLgrrad

!'brtgagc on thc Lcarchold hsld by nancock ln thc urUntd ptfncfpaf

amount of $5, 50O,OOO.OO.

b. ) purauant to a Buy-8cll Agreucnt cnttr;d tnto on

Ittareh 12, 1968r bctwtcn Flrat Bolton and Hancock, tlrtt Borton

aatlgurtd to Eancock thc Asrlgnad uortgrgc and ter!.g4cd Notc rcurtd

tberrby, for a purchaec prLcr o! f5'5OO.OOO.OO.

e. )pu83urnt toea idhr reha lc tgancnrntdat rd lb tch. t r2 ' " . .
:

1968r Hancoekr ag Scllcr, and TaxprlGtr aa Purcheratr agtrtd to rntrr

lnto tlre Conaoll.dation, !,l,odlfieatlon and grtcnslon AgrrocmGnt

(ConrolldatLon Agreoncnt) ntrich provlded, arrcng othcr th!.ngr, ttrat

thc llcn of thr Aaalgnrd Mortgagr. wlr to bo congoltdatcd and nrrgd ":.
b:

wlth and lnto tJro Lntcrort Ln thc Leas.hold to br aealgncd to

Hancock by Tanpaycr, and that Haneock rrculd ccll thc Lrarrbold to

faqraycr for a purchaco p:l,ca Ln ttro prlnctpal amunt of, $5r50OrO0O.0O

ar "cvl.dcnccd by the Arslgn.d Nota and teermd by th. trl,gnrd tl0ft{tg.r

and payablc ln rnonthly lngtalLrirtr over a lrrlod of 4O lnarr and

n l 'ncmont l rc (w1than l .n tc rcet fac to , roC7L/2?6p. rannum. .on. .

rcduclng balanccr of euch purehare prlco). In addttlcnr tho
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Congoltdatlon Agrcomcnt provtdod that Taxlnycr vould nahr en

annual variable paymcnt (a charo of tho opcratlng prftttr parcd

upon the formula containsd Ln cectLon 4 on plgo 4 thcrcof) to

Earrcoek ln an arcunt cqual to 5OS of I tlrr oxc€o! , Ll anyr of'

tlre nct annual rontal lncome tor eaeh calandar y.ar cmncncing wtth

tho calcndar y€ar 19?1, ovor thc sun of, (*) Uro nonUrly tnrtall-

nent, palnnenta trtd6 Ln cach ealendar yorr ln rodue.tton o! tlrc

S5T5OOTOOO.OO grrchare prlcc, plur (tt) $TOTOOO.OO (osccpt tlret

Ln aeleulatlng tha annual variablc palmcnt wt th ratpct to

the calendar y.aa 197I, only tbe montlre of Aprtl throuEh .

Dcecuoberr 1971, ehall be teken lnto eccount). hlrthtte tt

provl.dcd that Trxpayfr Gould Bacpay the unpald :brlanar of rudr

purchaee prl.cr on or rltlrln 11O dayr atter (a) thr 249ti fitnthty

inctallmcnt datcr (b) tho 309th rcnthly lnrEUnrnt detc, l:).{cl 
.' '-"' ' , ' ' l 

" 

I

ttre 369th nonthly Lnctallmcnt datcr plur lntonet eccrucd to tha

datc of thc prepalzrflont.
- j

5. lhc Hrrchaec Agrcarcnt provtdrd! , '" 
,

"slmultanoourly sith your grchaee of tlrn Loaerholdr
you and thc scllar wlll oxceut r aalsnowlodgc end
dsll.ver an Agrcemont ln thc forn of lb*ri.btt C hGrto :
(ttrc "Rtpurcheoe Agrcmmt') provldlngr for t}c ooneoll-
dation and mcrgcr of tbe llcn of ttrr porutnrdtlon
tjlortgago with the rlEht, titlo and lntcrort to be
aerLgncd by the Asrlgrnnent and for thc repurchase b11
thc Seller of the Lcaachold ae mergcd with ttrc liur
of, the CongtructLon Mortgagc.r

6. lEhc consolldati.on Agrcamantr the tax on thc recordtng i. ':

of whlch is the nrbJoct of thla revLewr provldcdr

olllrE Sallcr and the Purchalrr hcrrby coilolfda[a
and margo thc llen of thc Alslgrncd Mortgago rlti
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and Lnto ttrc rlght, ttth and l-ntoaot arrLgn d to
tlrc Solt.r undor thc Aerlgnmctrtr trtro Sellar h.tcby
tgrGct to pureharc eald rlghtr tttl. and i.ntcr.tt,
as mGrged and conrotrddatod wtth rald lhn, rtrbJcat tor
and Ln aecordange wLthr ttrc tarmr and Sx6vieLom of
thtg Agrocment, for ttrc trnrrchacc prlco spcetltod tn
seetlon 3. Such lrle rhall bc ltntted to the rlghtr
tttle and Lntcrolt aoquircd by thc:Scllcr undcr thc ,
Aselgrnnntr as conroltdatcd and morgsd wltb the X.l,enr
of ths Actlgnod Uortgrgcl**t.a

7. follonl,ng tlte arrlgnmcnt of thc Leaerlrold UV fur5;ayrf -,to

Eencock on ihrne 30r Lg7A. and ttrrlr contclroranaour artq, Lnto th.

C.onaolLdatLon &grrccmcnt on tho aamo dattr Saxpaytr arllEnad ttr .

l.ntcrert thcrel,n to Aeeoeiatcr.
'

8. Slnce thc clortng of thc tranractLon brtwrrn Tarqrrpt qI$

Haneock wae schcdulcd to takc placc ln Bortotrr Ultfacburctttr Oll

Jtrnc 30, 1970f and lt war n ccfrrry to dcporlt ln rrcror vi.th !!ht ,'

Titlc Guanntce Companyr prtor td dlunc 30r I97Or rn Grocut.d qpy

of the Congoltdrtlon AErocracnt and .rccutcd aoplor ol tro o$ult

inrtnrncntr to bc rrcordtd, ro that tlrcy all ooutd br rrcordrd on

,ifunc 3Or I9?O, upon telephone lnalnrctlont lron tlrr ettornayr tor

Hancock and Taxpayar at the Borton clorlng, tatqrtyarrt attornay

on 'trtrnc 23, 1970r hand daltvrrcd to ttro Ntr York County !lortg!g., 
^

Tax lD<anrLner copLce of, thc ConaolLdatl,on Agrnmmt, tog.thrr'rdth

a copy of a protrracd affldavlt by Talqraycrte prcsLdcnt clatulng

orcmptLon undsr g.ction 255 of thr 8ax Law f,ron tbc palmont of

mortgage tax upon thc rceording of thc Conrolidation Agrewntr

wlth thc rcguort tlrat tlrc Mortgag. Tax &<amlnor rtamp tho 
'

backs of thc Lnetrumcntr and lill ln thc rcordlng chargu end

lndlcato that no mortgagc tax rould br dur. Aftrr oranlnlnE tlrr
' :  

, i  . . 1 , ,  

' " :  
:

Lnstrumcnte, tho trtortgagt l[ax Etanlnlr oonpltrd vltrtr t51r rOqurlt

: '.i

' :,1

i .

r".rri.i
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ind cndorlod on th€ f,ac.c pago o! tbr Conrolldatlon Agno.locnt a
:

ftitaadtt to the eff,set that bau,c st to bc rocordcd vlthout

palmurt of nortgagc taxr p€r tcctlon 255 aftldavlt, nrbJcct to

.rcvlcr by tlrr Stata Tax Cmllrlon.

9. orr inrly 28', l9?0, thc lrgocl.ate Mortgtrgr and Land lfui ';

Ecaniner, Arthur Ma:nrcII r notMcd ttrr ltoglltcr of ncw York Courrty

ttrat I nelr rnortgage tax should havc bean patd whcn thr Conrolldltlon

Agreomcnt rrae rccorded and that ttrc anrount of, tax ahould havr

bern baccd upon the appralacd valua of tjre propcrty sccur{d by

cald Consolldatl.on Agraemcnt.

CONCLUSIONS OF I{AW

A. Itrat tlhe Consolldatlon Agrasrent wat not a eupplorntal

rcttgrgc cntttlcd to excmptlon from thc tax on nortgrE.r undlr
t

rrgt,lon :Zg5 of, tha Tax Latr. It war an Gncoutory contttat of

ralr of thr ground laaac by ntohn Eancock rrnda rhlch tha Taxpaylrr

at purcharcrt yaa entltlsd tc Srorccrslon and lt conttituted lrcurl.ty

for thc purctaao prlce and wac tlrorcforo a mortgalto rrrbJcct to thl

tax on rlcordtng mortgagar. It dtd not srctcnd nor wal lt cuppl.mnttl

to tlrc fortgagc rccordcd on l,larch 13, 1968r whtch wac a*ttngruhhed
I

by nrrpcr lnto tbc grround laare ntrrn both wetr6 acqulrtd by John 8lturcc'L.
!

S, ltrat thr Congolldatlon Agrrocrooti;waa ln cffcct a mttgagra
i

tor fn 
,lndcflnlto arcunt of not lcea than $515001000'00 ai'nco lt

I

protr{14*r in addltLon to cortatn ftxed payronts of saLd cum, for
t

ann$al varlrablc palmentc batcd upon a ahare of tbr operatlng prollte
/

oC,rfrtre arEurcd propcrty and thoref,oro purautnt to scctlon 256 ot
t

$fo fp, IAw t-hc nortgege tart ahould havr bccn 6omPut.d upon tlrr

;
I
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Bpprtlrcd ,valuc of th. ProXtcrty foc,ultd by thC'eo$.Olldatl'on , e." l, .
:

Agre€mcnt,. ,, ': ',' 
, 

'

J , ]

td ind th , 
'' :" ' '

C. , I'hat the aBblleatlon o! thl firtprycr Lr dcnLr

dotercnLnation contatrled. ln tlre !.retor datld Otrly 28r I97O; of ., ' '-,.

) :
., efUrpr Marfl€llq Airoeia't;"Uottglf,al atld land tax. Ehanlncr, 

(

Mlacollanoout Tax Enrsau, La, turtrl.nod.
' ,

DAIEP,'W'ilr%\
/

6TATE AAX CO0|ISSTOI

h-!iG
coDrMrssroum

! : .
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